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Petitioners Maw York Public Intsrest Group, Ine. and Evelyn Silva bring this
CPLR Article 78 procesding seeking 2 judgment declaring respandents to be acting in
violation of the provisians of ECL § 18-0541(2)ib) and & NYCRR § 201-62(b){&,
establishing ananfarceahls schedule by which DEC will sasry out the regquirernents of ECL
§ 19-0314{2){b) and & NYCRR § 201-8 2(b)(8}, and awarding the petitiohers reasonable

atterneys' faes and other axpanzes.




The rezpondents have submittad an Answer assering the fallowing chisction
i point of law: mandamus is unwarranted in thase ciroumstances. Respondents alsa
request that if the Court should impose a schedule upon them, that such schedule be
reasonale,

BACKGRCGUND

In 1870 the United States Cangress passed the federal Claan Air Act "o
ﬁrutam and enhanca the quality of the Nation's air resources so as ta promote the publiz
health and welfare and the proguctive capacity of its population” 42 US.CA §
7404 13 The Glean Air Act delegates primary respen elhilty for implementing air guality
programa to the states (referred fo as Title V programs). States cannot hﬁva weaker
poflution eontrols than thoss required by the federal gevenment butthey are frea fo adopt
more sftingant contrals,

The United States Congress amended tha Clean &ir Act in 1980, The
amendment required cack state to estabfish & new permit program for sourcas of alr
polluion such as factories and power plants. Each slate pas respongibilty for
administering its own parmit pregram, provided that the: state submis a proposed permit
program to the Unitad States Environmental Protection Agency LIS EPA") Administrator
for approval and the program is appruvgd.' Each facility eovarad by the program muét
apply for and obtair @ permit that describes the aif quairty requiraménts which apply to the
facilty. The permit must requirs the faciity to perform ragular monitoring and publiz
raporting to assure the public and the gavernment that the racilty is operating in
compliance with tha Clean Air Act Pursuant to the Clean Air Act, the permittettne can be
enforesd by the US EPA, by the stads and by mambers of the pultic under the “cifizen suit”

provision.




The US EFA regulations require that states estshlish an eperating permit
program fee sufficient to cover the direct and indirect coste of ths Title Y permit prograrm
({CAA § 502(bX3)A), 40 CFR § 70.9%. Tha US EPA has stated that Title V activities be
funded solely through permit fees from sources subject to the program. The State Finance
Law exprassly iﬁcludes a varety of direet and indirect costs of the apetating p»ar_rn'rt'
program that are to ba funded by such fees. '

Mew York Sta_te has enacted legislation requiring DEC to establish.
regulations for a phased schedule for acting an complete permit appiicationa over 2 three
year period after the US EPA Administrator epproves the aperating permit pﬂ_:grarh. DEC
promugated such regulations on Mareh 20, 1896, The US EPA Administrator approved
Mew York Stafe's operating permit program on December 3, 1998,

As of Novamber 1, 1888, DEC had taken final action on brfy approximately
21% of all permit applications for existing facilities subjact to the Clean Alr Act, *Finad
aetion” refers ko 2 decision by DEC either to issue or deny issuance of a pernit and the
permit bacomes available-for US EPA review following the public comment pedod. DEG
has failed to come anywhears close to nomplatingi the permitting schedule established by
the statute and it's cwn regulation requiring final action on al permits for existing subject
faciiities by Dacember 9, 1688 .

The instant praoeedmg was sommenced fo establish an enforceable
schedule by which DEC will carry ouf the permitting process pursuant to the statute and
the regulation, BEC conte nds that the permit schaduling requirements are not mandatory
and that due to & finite amount of monias, various sther Clean Air Act acfivitias are being

funded bafore funds are ailocated to the petmitting process in the exercise of discretion,




ISCUSSICH
The Court may goly grant Mandarnus to compel whare tha right to relief is

clear and whers the action sought to be compelled is an act commanded to be performed

by law and involving no exercise of discretion {Matter of Hamptans Hespital v. Mggre, 52

NYZd B8, 96 [1981]; Matter of GCoopersmith v, Public Heaith Counei of the Siate of New
York, 104 AD2d 818 [ard Dept., 1354]; affd. 54 N¥2d 204 [T8B4]). The act ssught fo be

compelled must be ministerial, non-discretionary, and naf-fudymental, and must be

premised upen specific statutury authorty mandating performance in a specific manrsr

{Matter of Brown v. New York State Department of Social Services, 106 AD2d 740, 741
[3rd Dapt., 19847), _

The following statutes and regulations am at issus hersin:

ECL §18-0311(2), in partinent par, states:

"In implementing this section, the deparknent shall: ... b,
natwithstanding the provisions of paragraph i of this
subdivigion, establish regulations for a phassd schedule far
acting on complete permit applications. Sueh echedule ahall
ensure that at isast one-third of such permits shall be acted
upan by the department annually over a period of three years
after the admiristrator approves the operating penmit program.”
{emphasis supplied)

£ NYCRR § 201-5.2 states:

“All Tile V faciity permit’ applications for existing subject
facilities ghall ba acted upan by the Dapariment within three
years of spproval of the Department's operating permit
program by the Administrater. The provisions of this Section
ghall apply to existing facilities with regard to filing such
applications during the transition period." (emphasis supplied)

8 NYCRR § 201-6.2(b)(5) states:
"During the trahs?tlon pezriéd the Department shall take final

action an ai keast one third of permit applications annually aver
8 period net 1o gxcead three years from the date that the Titla




Y parnit program is approved by the Adminlstrator” (emphasis
supplied)

State Finance Law § 87-00(3), in ralevant part, states:

“Manies in the operating program acoount shall be available,

following appropriation by the legislature, to pay the

teasonable direct and inditect costs of developing and

implementing the operating permit program  established

pursuant io section 18-0311 of the environmental conservation

lzaw, Sueh reasonable direct and indirect costs shall inchudle

{various activities set forth in paragraphs {3) threugh )"

BEC's main contentien |3 that the various activities contained under Sfate
Finance Law § 97-00(3) are of egual, if not greaterimpoetante, than the parmiting process:
itself and that the statutory scheme Implicltly grants DEC the discretion to alfocate the
limited pocl of menies generated from the petmitting fees to fund tha various activities as
it sees fit,

Whilathe Court is cognizant of the naspondants’ contentions reganding which
activities provide tha most benefit to the public 2nd believes that DEC's present alloeation
of resources may walf provide the mast bensfit to the publie, the Court is also cognizant
of the fact tﬁat_tha pettianer and cther experts in Iihe field bafieve that a grazter allocation
ot rescurces to the permitting process would ba more beneficial in the long ren.: This Court
need not and will not maks any detemination regarding wiich allocation of funds is in the
best interasts of the public--and wauld be hard pressed to do so. DEC's atlocation of funds
would certainly withstand a rational hasis review previded that DES had the giscretion in
the first instance. The Court's determination is based entirely upen plain language
statutory construction,

This Court holds and defermines that tha Ianguag'a cuntaineﬂ within ECL &
18-0311(2] {and tha language contained within DEC's regulations mirrerng the ;statute} is

crysial clear and mandates that DEC shall ensure that at least ane-third of such permits
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shall be acted upon by the department annusally sver a parisd of three yeérs after tha
administrator approves the operating permit program, The statute explicitly mandates the
creation of a scheduls that wilf ensure that all penmis are aoted upon over a three year

periad (see, Matter of NYRIRG v. Dinkins, 82 NY2d 377, 385 [1984]).

Furthemnaore, this Court doas ot find any significant distinctions betwaan the
instant proceeding and Jigoets v. Grinker, 75 NY2d 411, 417 [1980]). The respandents’
sanisntions that State Financs Law § 57-o0(3) provides them with the dizcretion to allocate
funds.to other Title V activities ather than permitting are determined as entirely without
mesit and contrary o the explickt language provided by tha Legislature. DEC iz not
authorized to disregard the cfear mandates of the legistatura in order to pursue other
activities which it beligves ate more beneficial to the public.

Accordingly, this Caurt holds and determines that mandamus to compel does
apply in this case and that the C;‘-Durt will iss5ue an Order directing the respondents o
comply with a rémadial scheduls. Taking into aecount the various reazans that DEC
believes it shauld not ba subject to a remedial schedule; DEC's contention that any
remedial schedule should be based upoen draft permits only, and not requine “final action”
on permits; and that the petitioner contends that a remedial sehedule shouid raglire final
action on the remaining panmit appleations by Decernber B, 2001, this Court hevshy orders
that DEC take ﬁﬁl_ 2ction on all remaining permt applisatinns within two years from the--
date af this Memarandum and Judg e, .Thé sfatufe clearly requires final action E}r BEG
on cemplete permit applications. |

CONCLUSION
This Court holds and determines that the petition herein .should be snd the

same {s hereby granted with costs and the respondents will be required fo cotn ply with &




remeadial scheduré. This Court crdars that peEC take fital actiog on 7| remairing permit
applications withir fwg ¥aars from the date of this Memcrandum and Judgmant.

This memerandum shall constitute both the Dacision and Judgment of the
Caurf_. Al papers, fﬁ cluding this Degisipn and Judgment, are being returne;d i the
petitioners’ atiomay. The signing of ihis Decision and Judgment shall nat son stitite entry
ot filing under CPLR § 2220, Legal counsel are not reiieved from the applicable pravisions
of that section respecting filing, antry and notige of gnfry,

It is ADJUDGED that the pettion is grantsd and fhat DEC is GRDEF{ED fo
Eomply with the remedial schedule set forth herain,

ENTER.

Dated: Albany, New York
May 22, 2000

DARTLAMONT Macting J.6.C7

Cxer Powed, Esq. and Brian Flack, Ese. .
Peter Lahner, Eszq., Agat. Attorney Ganers|
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